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JUDGMENT 

1.  On 12-10-2013 the Officer-in-charge of Jamuguri Police Station, Sri Jayanta 

Kalita, SI of Police, received information, over telephone, that a person met with an 

accident with some unknown vehicle and he has been taken to Dholaibil Hospital. 

The Officer-in-Charge of Jamuguri Police Station entrusted Sri David Daimari, S.I to 

investigate the matter as well as to send requisition for medical treatment of the 

injured person. Thereafter, the Officer-in-Charge of Jamuguri Police Station made 
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General Diary Entry No. 273 dt. 12-10-2013 in the General Diary at 7.10 p.m. and he 

along with Sri David Daimari went to the Dholaibil hospital at 7.45 p.m. In the 

hospital, they were informed by the Doctor that the one Sri Anil Mandal had 

succumbed to his injuries inflicted on his head and face, by dao. They were informed 

by the son of the deceased, Sri Bharat Mandal and one villager Sambhu Chakrabarty, 

that Simnath Modi @ Bhekta inflicted injuries on the face and head of Anil Mandal, 

by dao, causing his death. As due to darkness inquest could not be performed in the 

hospital, moreover, as there was no safe place in the hospital for keeping the dead 

body, it was brought to the Jamuguri Police Station. On the next morning, that is on 

13th October, 2013, the Officer-in-Charge of Jamuguri Police Station received a 

written “ejahar” from one Sri Bharat Mandal, wherein it was alleged, inter alia, that 

on 12/10/2013, at about 6.30 p.m., when his father Anil Mandal was going to his 

duty  as night Chowkidar of Water supply ,at Itakhola, Sri Simnath Modi @ Bhetka, 

who is the resident of Modi Basti, assaulted him with sharp weapon on his head, 

near wooden Bridge at Itakhola, about half a kilometre away from their house, 

resulting in his death.       

2.  On receipt of the aforementioned written “ejahar”, the Officer-In-Charge of 

Jamuguri Police Station registered a case, being Jamuguri PS Case No. 123 of 2013 

u/s 302 of IPC and SI David Daimari has already taken up investigation of the case.   

During the course of the investigation, the investigating officer visited the place of 

occurrence of offence, took statement of the witnesses, drew the sketch map of the 

place of occurrence of offence, conducted the inquest and sent the dead body of Anil 

Mandal for post-mortem examination, he also seized a “Mit dao”, which was the 

weapon of offence, and arrested the accused Sri Simnath Modi @ Bhetka.  

Thereafter, after completion of the investigation, on 30/10/2013, charge sheet u/s 

302 of the Indian Penal Code was laid against the accused Sri Shivnath Modi @ 

Simnath Modi @ Bhetka, in the Court of Chief Judicial Magistrate, Sonitpur. 

Ultimately, on 13-02-2014, GR Case No. 2623/13 was duly committed to this Court, 

after observing all formalities prescribed by the Code of Criminal procedure, by Smt. 

P. Shyam, Judicial Magistrate, 1st class, and the instant Sessions Case No. 28 of 

2014 was registered. The accused Sri Simnath Modi @ Bhetka was in judicial custody 

at the time of commitment of this case to the Court of Session. 
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3.  The accused Sri Simnath Modi @ Bhetka @ Shivnath Modi, who was in 

the judicial custody, was produced before this Court and after considering the 

materials on record as well as after hearing the learned counsels of both sides, on 

26-03-2014, formal Charge, u/s 302 IPC, was framed, in writing, by my learned 

Predecessor-in-Office, against the accused Sri Simnath Modi @ Bhetka @ Shivnath 

Modi. The Charge was read over and explained to him and, on being asked, he 

refused to plead guilty and claimed to be tried.     As the accused did not engage any 

counsel on his own, this Court appointed Sri N.K. Mishra, Advocate as the defence 

counsel for the accused at state‟s expenses. The accused faced the trial remaining in 

judicial custody. 

4. During Trial, the prosecution side examined nine (9) Prosecution Witnesses 

and exhibited eight (8) documents, marked as Ext.1 to Ext.8. The accused was 

examined u/s 313 Cr.P.C. during which he denied the truthfulness of the testimony 

of the prosecution witnesses and pleaded innocence. The accused also declined to 

adduce any evidence in defence.  

5. The point to be determined in this case is as follows:- 

  “Whether on the 12-10-2013, at about 6-30 p.m., at village 

Modibasti, under Jamuguri Police Station, the accused Sri Simnath Modi @ 

Bhetka @ Shivnath Modi, intentionally caused the death of Anil Mandal, 

the father of the informant Sri Bharat Mandal, by inflicting blows with 

sharp weapon, and thereby committed „murder‟, an offence punishable 

under section 302 of the Indian Penal code?” 

6. I have gone through the entire materials on record, including the oral 

testimonies of the witnesses, exhibited documents and the statement of the accused 

recorded under section 313 Cr.P.C very carefully. I have also heard the argument 

advanced by Ld. Public Prosecutor and Ld. State Defence counsel, at length. 

7.   Let me first of all, go through the evidence led by the prosecution side to 

prove the charge u/s 302 of the Indian Penal Code against the accused. 

8. P.W-1, Smti Champa Mandal, who is the wife of the deceased Anil Mandal, 

has deposed that she knew the accused, as he is also from her village. She has also 
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deposed that the occurrence took place at about 6-30 p.m., Just before the incident, 

the accused had quarrel with Niva (daughter of the deceased), who has a grocery 

shop at Modibasti, regarding a balance amount of Rs. 102/ which was due to Niva 

from him. She has also deposed that the accused gave a push to Niva and as a 

result she fell down. The incident created a great commotion and at that time she 

and her son came to the shop and tried to pacify the accused, however, the accused 

threatened to kill their family member.  PW 1 has further stated that after about 10 

minutes of the incident at the Niva‟s grocery shop, when her husband went out of 

home to attend duty and she followed her and when they reached the wooden 

bridge on the „pucca‟ road, the accused appeared there, all on a sudden, and dealt 

dao blows on her husband. She tried to save her husband by grabbing him. 

However, the accused inflicted repeated blows of dao on her husband and later on, 

she fell unconscious and after regaining her consciousness at Dholaibil PHC she 

came to know that her husband died at Dholaibil PHC. 

  During cross-examination, PW 1 has stated that she came to know about the 

incident which happened in the shop of her daughter, Niva; however, she never sat 

as salesman in the shop. She has also deposed that when the accused was inflicting 

„dao‟ blows on her husband there was no other pedestrian on the Road at that time. 

She has also deposed that she grabbed her husband to save his life and made hue 

and cry. She was asked many other suggestive questions by learned defence 

Counsel to which she answered in negative. 

9.  PW 2 Sri Bharat Mandal, who is the son of the deceased, has deposed that 

his sister Niva Haldar owns a grocery shop at village Modi Basti and the accused took 

goods on credit. On 12-10-2013 there was a quarrel between the accused and Niva 

Haldar wherein the accused pushed Niva Haldar and she fell down on the ground in 

the shop. Thereafter, on arrival villagers the accused went back home and shouted 

that the accused will kill all his family members one by one. He has further deposed 

that his father was an employee of local water supply project. After ten minutes of 

the incident at Niva‟s grocry shop, his father went to attend his duty. However, the 

accused appeared at Dikrai river bridge and dealt dao blows on his father. At that 

time, his mother Champa Mandal was behind his deceased father. His mother fell 

unconscious seeing the occurrence and his father died lateron at Dhalaibil Hospital. 



Page 5 of 24 

 

 Sessions Case No 28 OF 2014  Page 5 

 

He came to know about the incident from his mother. Based on this information PW 

1 has lodged an FIR which is exhibited as Ext. 1 and his signature is exhibited as Ext. 

1(1).  PW 2 has also stated that he observed the dead body of his father and saw 

multiple cut wounds on head, face, nose and neck etc. His father succumbed to his 

injuries in the relevant night of the incident. Police held the inquest vide Ext. 1 and 

Ext. 2(1) is his signature on it.  

10. During cross examination, PW 2 has deposed that the incident of murder of 

his father took place at a distance of less than half a mile from their house. He has 

also deposed that the accused used to pay his balance amount at the house of Niva 

Haldar, however, at the time of incidence he became irregular in payment. He has 

also stated that nobody had assaulted the accused and the shop of Niva Haldar. He 

has also deposed that he has not himself seen the incident.  He was asked many 

other suggestive questions by the learned defence counsel, however, he answered in 

negative to all of those questions.             

11.  P.W- 3 Smti Niva Mandal, daughter of the deceased, has deposed that the 

occurrence took place on the “Astami Tithi” of last Durga Puja near the bridge over 

river „Dikrai‟. On that day, she was at her grocery shop when the accused came to 

her shop and enquired about the outstanding bill she informed that Rs. 102/- was in 

balance against his name, then the accused got angry and started altercation with 

her, he gave her a push and she fell down on the floor of the shop and a great 

commotion started at her shop. The villagers and her parents came there and tried 

to pacify the accused, thereafter, the accused while going back home shouted that 

he will kill their family members one by one. She has further deposed that after 

about half an hour of the said incident when she was at her home, she heard 

pedestrians on the road shouting that her father Anil Mandal was lying near the 

bridge. She rushed to that place and found that some villagers were shifting her 

father and mother in a vehicle to the hospital. She has also stated that she noticed 

that her mother was lying unconscious and the upper part of the body of her father 

was blood stained. She has stated that on that night her father succumbed to the 

injuries in the hospital at Dholaibil PHC. She has further stated that on the following 

day, morning, she went to the place of occurrence and found one purse lying in 

midst of “Dhekia” grass. When she showed the purse to the villagers they said that 
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the purse belongs to the accused. She has exhibited the said purse as Material Ext.1 

and the seizure list as M. Ext. 3. The said purse contained photograph of the accused 

and photographs of his family members. She has also stated that on the following 

day, when her mother regained her consciousness she told her that the accused 

assaulted her father to death by dao and when her mother grabbed the accused 

from behind to save his life, the accused fled away from the spot.       

12.   During cross-examination, PW 3 has stated that at the time of quarrel 

between herself and the accused there were a few people on the Road who gathered 

in her shop after hearing hue and cry. She has also stated that that she did not 

noticed as to after how much time of the incident at the shop, her father went to 

attend his duty at the water supply plant. She has also stated that she heard that 

when the accused was returning from her shop he threatened to kill her family 

members one by one. She has stated that her mother did not sustain any injury but 

she noticed blood on her apparels. She was also put some suggestive questions by 

the learned defence counsel which were answered in negative by her.    

13. P.W- 4 Sambhu Chakrabarty deposed that on 12-10-2013 when he was 

returning from Itakhola Centre he saw the accused threatening the deceased Anil 

Mandal and his family members that he (accused) will kill them one by one and 

lateron, he came to know that the accused assaulted Anil Mandal. He has also 

deposed that on the following day, in the morning, at about 9.30 a.m., police came 

to Modi Basti gaon along with the accused and he (accused) led them to the place 

where “Mit dao” was kept. The “Mit dao” was kept behind the house of Lakhindar 

Mandal under a bamboo groove. Police seized the dao in his presence.  He exhibited 

the seizure memo as Ext. 4, his signature as Ext.4(1) and the “Mit dao” as Material 

Ext. 2.  He also exhibited the Inquest report as Ext. 2 and his signature as Ext. 2(1). 

He has also stated that he saw multiple cut injuries on the face and head of the 

deceased.     

14.   During cross-examination, PW 4 has deposed that he saw the altercation 

which ensued between Niva Halder and the accused. He has also stated that the 

shifted the deceased, in an injured condition, and his wife Smt Champa Mandal to 

Dhalaibeel PHC for treatment. He has also stated that after the incident there was 

great hue and cry in their village and he came to know about the incident from the 
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villagers‟ outcry. He was also put some suggestive questions by the learned defence 

counsel, which were answered in negative by him.   

15. P.W. 5- Sri Biswajit Haldar has deposed that on the day of occurrence at 

about 8 p.,m. he received a telephonic message from his parents that his grand 

father Anil Mandal had died. On the following day he came home at about 9 a.m. he 

saw police along with the accused. The accused led police to the house of Lakhindar 

Modi where a “Mit dao” was hidden. The said “Mit dao” has exhibited by PW 5 as 

Material Ext. 2 and the seizure memo as Ext. 4 and Ext. 4(1) is his signature. 

16.   During cross-examination, PW 5 has deposed that police arrived accompanied 

by the accused in a vehicle. He has also stated that as there was very huge crowed 

around the police, he did not noticed whether the accused was handcuffed or 

whether there were injury marks on his body. He was also put many suggestive 

questions by the learned defence counsel, which were answered in negative by him.   

17. P.W- 6 Sri Ashok Biswas has deposed that on the day of occurrence when he 

was present in front of the shop of Niva Haldar he saw the accused  going back 

home shouting that the accused will kill the family of Niva Halder one by one. After 

about half an hour one child told him that a man met with an accident near the 

wooden bridge and when he went to the place of incident they found Anil Mandal 

struggling for life near the wooden bridge and his wife Champa Mandal was lying in 

unconscious condition. He has further deposed that they suspected the accused 

involvement in the incident and they found the accused  in the “Mela” of Itakhola 

Puja Mandap and they handed over him (accused) to police. On the following day at 

noon time, the accused brought to the Modi Basti by police and he led the police and 

the local villagers to the house campus of Lakhindar Modi and the accused took out 

one “Mit dao” from the midst of bamboo groove standing behind the house and 

handed over the same to the police in presence of PWs. 

18.  During Cross examination, P.W- 6 has deposed that he witnessed the 

recovery of weapon of offence pointed out by the accused from the house compound 

of Lakhinder . The „mit dao‟ was seen kept hidden in the midst of small jungle under 

the bamboo groove he has also deposed that the accused was seen pointing out the 

exact location where the „mit dao‟ was kept hidden. He has also deposed that the 
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accused was handcuffed. He has also deposed that one boy informed him about the 

happening of an accident near the wooden bridge. He has further deposed that 

when he reached the place of incident he saw Champa Mandal in an unconscious 

condition and the deceased, in an injured condition was struggling for his life. He has 

also deposed that the villagers suspected the involvement of the accused, as the 

accused had threatened to kill the family members of Niva Haldar one by one and 

about half an hour after that this incident happened. He was also put some 

suggestive questions by the learned defence counsel, which was answered in 

negative by him.   

19. PW – 7 Sri Tapan Choudhury has deposed that at about 8/8.30 p.m. a 

woman from this village informed him that Anil Mandal was cut by somebody near 

the wooden river bridge. On receipt of the said information, he rushed to the spot 

and found Anil Mandal and his wife Champa Mandal lying in unconscious condition at 

the place of occurrence. Anil Mandal was injured, lateron, the assembled villagers 

shifted them to the hospital. He also deposed that he accompanied the injured 

persons to Dhalaibil PHC however, at Dhalaibil PHC Doctor declared that Anil Mandal 

was brought dead. He has further deposed that on the following day, at noon time 

the accused was brought by police to Modi Basti where he (accused) led the police to 

the house of Lakhindar Modi and picked up a dao from under a bamboo bush and 

the accused also confessed to using of recovered dao in killing of Anil Mandal. 

20.  During Cross examination, P.W- 7 has deposed that he was informed about 

the incident by one Parismita Mandal over telephone. He has also deposed that many 

villagers assembled at the spot of accident. He has also specifically stated that on the 

next day accused himself pointed out where the „Dao‟ was lying and picked it up.  He 

was also asked many suggestive questions by the learned defence counsel, which 

were answered in negative by him.   

21.  PW 8,  Dr. Bijay Paul Das has stated that on 13-10-2013 he performed the 

post-mortem examination on the deadbody of Anil Mandal and on examination he 

found following :- 

External appearance. 

 A male body lying in supine position with „rigor mortis‟ present.  
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  After removal of all clothes of the body a sharp cut injury seen right side of 

the face, which extend from right lower eye lid to the tip of the right mastroid. Also 

pina is also cut. Size is about  12 cm x 3 cm x 4 cm.  

Maxila bone is also excised. Another cut injury in right forehead, size is about 

6 cm x 2 cm x 2 cm.  

 Another cut injury left side of the face which extend from left side of the face 

to the left ear lobe with fracture mandible left side.  

  Another cut injury seen in the right hand, size about 3 cm x 2cm x 1 cm. 

There is no ligature mark noted around the neck.     

          On examination there is a fracture in right frontal bone. Haemorrhage seen in 

the brain matter. Genital organs are intact. There is a fracture on right maxilla, left 

mandible and right frontal bone.   

        Other organs are healthy.  

Opinion :  The injuries described in above, are antemortem in nature. 

       The cause of death is due to hypovolemic shock as well as haemorrhage 

in the brain due to head injury.   

      These types of injuries are sufficient to cause death of a person in 

ordinary course.   

      Ext. 5 is the Post-mortem report and Ext. 5(1) is his signature and Ext. 

5(2) is the signature of Joint Director of Health Services, Sonitpur, Tezpur which he 

knew.  

22.    During cross-examination, P.W-8 Dr Bijay Paul Das stated that he 

found four cut injuries. Such injury may also be caused due to road traffic accident. 

He has also stated that though the injuries caused are sufficient in ordinary course to 

cause death, however, if proper treatment is given to a person, he can also be 

survive such injuries.  

23. PW- 9 Sri David Daimari, Investigating Officer of this case, has deposed that 

on 12-10-2013 he was posted as 2nd Officer at Jamuguri Police Station and on that 
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day the Officer-in-charge of Jamuguri P.S., SI Sri Jayanta Kalita received an 

information over telephone that a person met with an accident with some unknown 

vehicle and he has been taken to Dholaibil Hospital. The O/C of Jamuguri PS 

entrusted him to investigate the matter as well as to send requisition for medical 

treatment of the injured person. Thereafter, he along with the O/C went to the 

Dholaibil hospital at 7.45 p.m. The O/C Jamuguri PS made a GD Entry No. 273 dt. 

12-10-2013 in the General Diary at 7.10 p.m. Ext. 6 is the General Diary, Ext. 6(1) is 

the relevant entry and Ext. 6(2) is the initial signature of SI Jayanta Kalita.  

24.  In the hospital, they were informed by the Doctor that the injured Sri 

Anil Mandal had succumbed to his injuries inflicted on him on his head and face by 

dao. They were informed by the son of the deceased Bharat Modi and one villager 

Sambhu Chakrabarty that the accused inflicted injuries on the face and head of Anil 

Mandal by dao causing his death. As due to darkness inquest could not be performed 

in the hospital, moreover, as there was no safe place in the hospital for keeping the 

dead body they brought the dead body to the Jamuguri Police Station. PW 9 has also 

stated that they searched for the accused in his house but not found there. Later on 

they received a phone call at about 10 p.m. from the In-charge of Itakhola Patrol 

Post that some villagers have apprehended the accused and brought the accused to 

Itakhola PP. He also deposed that he went to Itakhola and took the accused for 

medical examination and thereafter brought the accused to Police Station for 

interrogation. On 13-10-2013 at about 7 a.m. he performed inquest over the dead 

body, prepared an Inquest report and also took the signatures of witnesses thereon. 

Ext. 2 is the inquest report and Ext. 2(3) is his signature. He also sent the dead body 

for post-mortem examination to Kanaklata Civil Hospital, Tezpur. Ext. 7 is the dead 

body challan and Ext. 7(1) is his signature. On that day at about 8 a.m. one Bharat 

Mandal lodged a written FIR before the Officer-in-Charge of Jamuguri Police Station 

and Jamuguri PS Case No. 123/2013 U/s 302 IPC was registered and he was 

entrusted with the investigation of this case. Ext. 1 is the said FIR and Ext.1 (2) is 

the signature of SI Jayanta Kalita, O/C of Jamuguri PS which is known to him. 

Thereafter, he interrogated the accused. He came to know by said interrogation that 

the accused injured Anil Mandal by dao. The accused also stated that he (accused) 

can lead police to the place where the dao is kept. Later on, the said dao was 

recovered from near a bamboo bush behind the house of Lakhidra Modi, S/O Phagu 
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Modi of village Modi Basti. The dao which was recovered there-from was a “Mit dao”. 

The accused showed the said dao to the villagers and confessed that he used said 

“Mit dao” for assaulting Anil Mandal. Thereafter, he seized the said “Mit dao” in 

presence of the witnesses. Material Ext. 2 is the said “Mit dao”. He also prepared 

seizure-list which is exhibited as Ext. 4 in presence of the witnesses and Ext. 4(3) is 

his signature. Thereafter, he visited the place of occurrence which is at PWD road 

from Choibari to Itakhola near a wooden bridge over Dikorai river in Modi Basti. He 

also prepared a sketch map of the place of occurrence vide Ext. 8 and Ext. 8(1) is his 

signature. He has also deposed that at the place of occurrence, the daughter of 

deceased Nibha Halder found the purse containing the photograph of accused and 

his family members and one pocket size note book. Material Ext. 1 is the said purse 

containing 2 passport size photograph of accused, 2 photos of the wife of the 

accused and some photographs of children of the accused and same was handed 

over to him. PW 9 has also deposed that he seized the said purse along with its 

contents and prepared a seizure list. Ext. 3 is the seizure list and Ext. 3(2) is his 

signature. Later on he took statement of the witnesses, arrested the accused and 

forwarded him to the Court, collected the post mortem report and after completion 

of investigation laid charge sheet u/s 302 IPC against the accused. Ext. 9 is the 

charge sheet and Ext. 9 (1) is his signature.  

25.  PW- 9 has stated during cross-examination that the In-charge of Itakhola PP 

informed the Officer-in-Charge of Jamuguri Police Station regarding the accident 

over telephone. He has further stated that no preliminary investigation was done by 

the In-charge of Itakhola PP as the place of occurrence of offence did not fall within 

the jurisdiction of Itakhola PP. Police, he has stated that in case of accident cases, 

police may visit the spot of accident for preliminary investigation even if the place do 

not fall within their jurisdiction. He has also stated that the In-charge of Itakhola PP 

also informed that the victim was taken to the Dholaibil PHC by the public. In-charge 

of Itakhola PP did not send the victim to hospital. At that time some “Mela” was 

going on in Itakhola area. 

 He has stated that he did not know how far this “Mela” was from the place of 

occurrence. He has stated that I/C Itakhola did not inform him as to who gave them 

the information about the accident and that the Doctors of Dholaibil PHC did not 
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inform him about the accident as we reached the hospital immediately. He do not 

know whether any GD entry was made in Itakhola PP when the accused was 

apprehended by public and taken to Itakhola PP. He has also stated that When, at 

the Dholaibil PHC, the son of the deceased informed him that his father was 

assaulted and killed by Simnath Modi, he did not reduce his statement in writing 

there. On 12-10-13 after bringing the accused to Jamuguri PS he did not visit the 

place of occurrence on that day. He also did not record the statement of any 

witnesses on that day.  

 He has also stated that when he went to the house of Lakhindra Modi along 

with the accused to find out the weapon of offence, he did not find Lakhindra Modi 

in his house. He did not enquire anyone from the family of Lakhindra Modi at that 

time. He has also stated that the “Mit dao” was found near the bamboo bush. He has 

not mentioned as to whether there was any blood stains or hair over the “Mit dao” 

which was seized. At the time of seizing the “Mit dao” he had not use any 

handkerchief. He has also stated that he has not sent the “Mit dao” for any 

examination to find out as to whether any blood stains is there on the dao. He has 

also stated that when he recorded the statement of Nibha Haldar she did not state 

that she saw some people carrying her injured father in a vehicle for treatment. He 

has also stated that PW 4 Sambhu Chakrabarty, while he gave statement before him, 

did not state that he heard accused threatening Anil Mandal of killing him. He was 

also asked many suggestive questions by the learned defence counsel, which were 

answered in negative by him.   

26.  During his examination under section 313 Cr.P.C, the accused Sri Simnath 

Modi @Bhetka @ Shivnath Modi has stated that “In fact I had only Rs. 20/- 

outstanding in the shop of Niva Mandal. However, she told me that Rs. 120/- was 

outstanding. When I enquired about the account book she told me why I required 

that, and there was an altercation between her and me. Then some people came 

there and started beating me and my purse along with my photos fell there.” He 

has also stated that his purse fell down at the shop of Niva Mandal and not at the 

bridge over Dikrai river. He also stated that “the police threatened me to give 

confession and therefore, I stated before police that I killed Anil Mandal by a “Mit 

dao”. That “Mit dao” is in fact used by my elder brother Lakhindar for slaughtering 



Page 13 of 24 

 

 Sessions Case No 28 OF 2014  Page 13 

 

goats.” He has pleaded innocence and has denied the truthfulness of the testimony 

of the prosecution‟s witnesses. 

27.   Let me, now, scrutinise the evidence on record to find out as to whether the 

accused is guilty of committing the offence with which he is charged with. 

28.    In a trial involving an offence under section 302 of the Indian penal code, the 

prosecution side must prove following:- 

(a) That the death of a human being has actually taken 

place 

(b) Such death has been caused by, or in consequence of, 

the act of the accused. 

(c) Such act was done with the intention of causing 

death; or it was done with the intention of causing such 

bodily injury as- 

   (i)  The accused knew to be likely to cause 

death; or 

  (ii) was sufficient in the ordinary course of 

nature to cause death 

(d) or the accused caused death by doing an act known 

to him to be so imminently dangerous that it must in all 

probability cause- 

  (i)  death 

  (ii) such bodily injury as is likely to cause death 

(e) the accused having no excuse for incurring the risk of 

causing such death or injury 

 

29.  In the instant case, almost all the witnesses have deposed that they had seen 

the dead body of late Anil Mandal. Exhibit No.5, which is the post-mortem 

examination report clearly mentions that late Anil Mandal died hypovolemic shock as 

well as haemorrhage in the brain due to head injury sustained by him.  Thus the fact 

of death of Anil Mandal is not in dispute. The “corpus delicti” is not disputed in the 

instant case. 

30.   Now, the question is as to whether such death has been caused by, or in 

consequence of, an act of the accused. On careful scrutiny the evidence on record, it 

appears that P.W-1, Smti Champa Mandal, who is the wife of the deceased Anil 

Mandal, is this sole eye witness in this case. As discussed in the foregoing 
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paragraphs, she has stated very categorically stated that “after about 10 minutes 

of the incident at the Niva‟s grocery shop, when her husband went out of 

home to attend duty and she followed her and when they reached the 

wooden bridge on the „pucca‟ road, the accused appeared there, all on a 

sudden, and dealt dao blows on her husband. She tried to save her 

husband by grabbing him. However, the accused inflicted repeated blows 

of dao on her husband and later on, she fell unconscious and after 

regaining her consciousness at Dholaibil PHC she came to know that her 

husband died at Dholaibil PHC.”  This testimony of the sole eye witness could 

not be demolished during her cross-examination; rather PW 1 has stated that after 

her husband was grabbed by her, the accused stopped assaulting him by the dao. It 

is very clear from the uncontroverted testimony of the sole eye witness that the 

accused gave multiple blows of dao on the deceased. It also appears that PW 1 after 

witnessing the assault on her husband, she herself fell unconscious and she regained 

her consciousness at Dholaibil PHC. As appears from the testimony of PW 3 Smti 

Niva Haldar, discussed in paragraph No. 11 above, on getting the news that her 

father was lying near a bridge she also rushed to the scene of crime and saw that 

some villagers were shifting her father and mother in a vehicle to the hospital. She 

noticed that her mother was also lying in unconscious state. PW 6 Sri Ashok Biswas 

and PW 7 Sri Tapan Choudhury have also deposed that they also saw Smti Champa 

Mandal i.e. PW 1 lying in unconscious state at the place of occurrence. This part of 

testimony of PW 6 and PW 7 could not be demolished during cross-examination by 

the defence counsel. Though PW 6 was given a suggestion by the defence counsel 

that he did not state before the I.O., when he statement was recorded by the I.O. 

that he saw Champa Mandal lying in the unconscious state at the place of 

occurrence, however, this suggestion was answered in negative and defence did not 

controvert this during cross examination of the I.O. I have also perused the case 

diary and it appears that even during investigation PW 6 has stated that he saw 

Champa Mandal lying at the place of occurrence in an unconscious state. The 

testimony of PW 1 as regards her presence at the place of occurrence, during 

commission of the offence by the accused, has been corroborated by uncontroverted 

testimony of PW 3, PW 6 and PW 7. Moreover, we should look at the testimony of 

PW 8, who is the doctor, who conducted the post-mortem examination on the 
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deadbody of the deceased, who has found multiple cut injuries on the dead body. 

PW 1 has also stated that the accused inflicted repeated blows of dao on her 

husband. The testimony of ocular witness, in this case, has been corroborated by 

medical evidence. Learned Public Prosecutor has cited a ruling of Gauhati High Court 

in “ Banamali Singha Vs. State of Assam” reported in  2013 (1) GLT 103  

wherein Hon‟ble Gauhati High Court has held that unshaken ocular testimony can be 

relied upon for the purpose of conviction. In the instant case also the testimony of 

eye witness namely, Champa Mandal (PW 1) remain unshaken and as such, I do not 

have any hesitation to believe that PW 1 Smti Champa Mandal was also present at 

the place of occurrence when the deceased was assaulted by the accused and the 

description of the modus operandi of the crime as described by PW 1 can be relied 

upon.      

31.     Let me now look into other corroborating evidence which is there on record 

and which points towards the guilt of the accused. The I.O. i.e. the PW 9 has stated 

in his testimony that the accused confessed about the guilt and the accused also told 

that he can lead the I.O. to the place where the weapon of assault has been kept. 

Accordingly, the weapon of assault (Material Ext. 2 - Mit dao) was recovered from 

near bamboo bush behind the house of Lakhindra Modi. Learned counsel for the 

defence has argued that the disclosure statement of the accused was not reduced 

into writing by the I.O., hence, the same is not admissible, however, learned Public 

Prosecutor has cited a ruling of a full bench of Hon‟ble Gauhati High Court in Rajiv 

Phukan & another  Vs. State of Assam reported in 2009 (2) GLT 414 wherein 

it was held by the Hon‟ble High Court that – a disclosure  statement is admissible u/s 

27 of the Indian Evidence Act, even if it is not reduced in writing. The relevant 

portion of the said Judgment is quoted herein below: - 

“54. In Bodhraj v. State of J & K, reported in 

MANU/SC/0723/2002 : (2002) 8 SCC 45 : 2002 Cri 

LJ 4664, the Court, dealing with this subject, 

observed thus, "The statement which is admissible 

under Section 27 is the one, which the information 

leading to the discovery. Thus, what is admissible 

being the information, the same has to be proved 

and not the opinion formed on it by the police 

officer. In other words, the exact information given 
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by the accused while in custody which led to the 

recovery of the articles has to be proved. It is, 

therefore, necessary for the benefit of both the 

accused and the prosecution that information given 

should be recorded and proved and if not so 

recorded, the exact information must be adduced 

through evidence. The basic idea embedded in 

Section v of the Evidence Act is the doctrine of 

confirmation by subsequent events. The doctrine is 

founded on the principle that if any fact is 

discovered as a search made on the strength of any 

information obtained from a prisoner, such a 

discovery is a guarantee that the information 

supplied by the prisoner is true. The information 

might be confessional or non-inculpatory in nature 

but if it results in discovery of a fact, it becomes 

reliable information. 

55. From the emphasized portion of the 

observations made above, in Bodhraj 

MANU/SC/0723/2002 : (2002 Cri LJ 4664) (supra), 

it becomes clear that though the information (which 

the prosecution relies upon to show that the 

accused gave the information, which led to the 

discovery of a fact), should be recorded and proved, 

but if it is not so recorded, the exact information 

must be adduced through evidence. Obviously, such 

evidence would mean oral evidence, or some other 

evidence in the form of audio visuals or tape. 

Nonetheless, what clearly transpires from the 

decision, in Bodhraj (supra), is that even when a 

statement, leading to discovery of fact, has not 

been reduced into writing, such a statement is still 

admissible in evidence, though the probative value 

thereof would depend on the facts and 

circumstances of a given case. 

56. Because of what have been discussed and 

pointed out above, we conclude that a 'disclosure 

statement', to be admissible under Section 27 of the 

Evidence Act, is not statutorily required to be 

reduced into writing, though prudence demands 

that such an information should be reduced into 
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writing in order to enable the Court to know exactly 

as to what the accused is allegedly to have stated 

and the extent to which the information given by 

him is admissible. The reference shall stand 

answered accordingly.” 

 In the instant case also, I.O. have very categorically stated that it is the 

accused who led him to the weapon of assault, which was concealed near a bamboo 

bush behind the house of Lakhindra Modi. Though during his examination u/s 313 

Cr.P.C., the accused has stated that as the police threatened him to given confession 

and therefore, he showed the Mit dao which was used by his elder brother for 

slaughtering goats, however, apart from this statement of accused u/s 313 Cr.P.C. 

there is nothing on record which would suggest that the police threatened the 

accused to extract disclosure statement from him, hence, I am not inclined to rely on 

the version of the accused.    

32. Learned defence counsel has also argued that in the instant case, the FIR 

which is exhibited as Ext. 1 can not be treated as an FIR as prior to this there was a 

GD Entry which is exhibited as Ext. 6 and where it is specifically stated that in an 

accident by some unidentified vehicle one person has been injured and he has been 

to taken Dhalaibil PHC.  Learned Public Prosecutor has again cited a ruling of 

Hon‟ble Supreme Court of India in the State of Andhra Pradesh Vs. V.V. 

Panduranga Rao reported in (2009) 15 SCC 211, wherein Hon‟ble has held as 

follows:-     

“Where the information is only one which required the 

police to move to the place of occurrence and as a 

matter of fact the detailed statement was recorded 

after going to the place of occurrence, the said 

statement is to be treated as FIR. But where some 

cryptic or anonymous oral message which did not in 

terms clearly specify a cognizable offence cannot be 

treated as FIR. The mere fact that the information was 

the first in point of time does not by itself clothe it 

with the character of FIR. The matter has to be 

considered in the background of Sections 154 and 162 

of the Code of Criminal Procedure, 1973 (in short the 

`Code'). A cryptic telephonic message of a cognizable 

offence received by the police agency would not 

constitute a FIR. 
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6. The object and purpose of giving a telephonic 

message is not to lodge the FIR but to request the 

officer incharge of the police station to reach the place 

of occurrence. On the other hand if the information 

given on telephone is not cryptic and on the basis of 

that information the officer in charge is prima facie 

satisfied about the commission of a cognizable offence 

and proceeds from the police station after recording 

such information to investigate such offence then any 

statement made by any person in respect of the said 

offence including details about the participants shall 

be deemed to be a statement made by a person to the 

police officer in the course of investigation covered by 

Section 162 of Code. That statement cannot be treated 

as FIR. To put it differently any telephonic information 

about the commission of cognizable offence 

irrespective of the nature of details of such 

information cannot be treated as FIR” 

 

On mere perusal of GDE i.e. Ext. 6 it would appear that it does not discloses any 

cognizable offence and therefore, in view of the above Judgment if Hon‟ble Supreme 

Court of India it cannot be regarded as an FIR. Though in Dholaibil PHC also police 

came to know about certain facts relating to the offence, however, it is the Ext. 1 

which has disclosed in detail for the first time about commission of cognizable 

offence.   

 

33.  Another incriminating material which is there on record is that PW 3 finding 

the purse of the accused containing the photographs of the accused and the family 

members from the crime scene. Though during examination u/s 313 Cr.P.C. the 

accused has stated that his purse fell down at the shop of Niva Halder during an 

altercation with her. However, the testimony of PW 3 regarding finding of purse could 

not be demolished by the defence side. Though PW 3 has stated that she found the 

purse of the accused lying in midst of grass at the crime scene on the morning of the 

next day of the commission of crime, however, it would have been appropriate for 

the PW 3 to inform the police about finding of the purse instead of herself collecting 

the purse there from. Ext. 3 which is the seizure list regarding seizure of the purse 

also mentions that the purse was handed over to the I.O. by Niva Haldar and it was 

found by her in the crime scene. The sanctity of seizure may be questioned in such 
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kind of seizures when the objects from the crime scene is collected by some one 

other than the Investigating Officer.    

 

34.  However, as discussed herein before the unshaken testimony of the sole 

ocular witness Smti Champa Mandal (PW 1) is relied upon and her testimony to the 

effect that the accused Simnath Modi assaulted Anil Mandal with repeated blows of 

dao is believed.   

  

35.    Now, the question is as to whether Such act was done with the intention of 

causing death; or it was done with the intention of causing such bodily injury as- 

  (i)  The accused knew to be likely to cause death; or 

 (ii) was sufficient in the ordinary course of nature to 

cause death 

 

Hon‟ble Supreme Court of India, in one of its Classic Verdict rendered in   “Virsa 

Singh –vs- The State of Punjab” reported in “AIR 1958 SC 465”  has very 

lucidly explained as to when a case can be said to be proved under „ thirdly‟ of 

Section 300 of the Indian Penal Code as hereunder :- 

“In considering whether the intention was to inflict the 

injury found to have been inflicted, the enquiry 

necessarily proceeds on broad lines as, for example, 

whether there was an intention to strike at a vital or a 

dangerous spot, and whether with sufficient force to 

cause the kind of injury found to have been inflicted. It 

is, of course, not necessary to enquiry into every last 

detail as, for instance, whether the prisoner intended to 

have the bowels fall out, or whether he intended to 

penetrate the liver or the kidneys or the heart. 

Otherwise, a man who has no knowledge of anatomy 

could never be convicted, for, if he does not know that 

there is a heart or a kidney or bowels, he cannot be said 

to have intended to injure them. Of course, that is not 

the kind of enquiry. It is broad based and simple and 

based on commonsense: the kind of enquiry that 
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"twelve good men and true" could readily appreciate 

and understand 

36.  The evidence of PW 8 which is discussed above shows that the deceased 

suffered multiple injuries which are as hereunder :-  

   “A sharp cut injury seen right side of the face, 

which extend from right lower eye lid to the tip of 

the right mastroid. Also pina is also cut. Size is about  

12 cm x 3 cm x 4 cm.  

Maxila bone is also excised. Another cut injury 

in right forehead, size is about 6 cm x 2 cm x 2 cm.  

   Another cut injury left side of the face which 

extend from left side of the face to the left ear lobe 

with fracture mandible left side.  

   Another cut injury seen in the right hand, size 

about 3 cm x 2cm x 1 cm. There is no ligature mark 

noted around the neck.     

           On examination there is a fracture in right 

frontal bone. Haemorrhage seen in the brain matter. 

Genital organs are intact. There is a fracture on right 

maxilla, left mandible and right frontal bone.”     

 

  Mere perusal of the injury caused on the person of the deceased would reveal 

that he was assaulted repeatedly on vital parts (mainly facial region) of his body. 

Infliction of repeated blows of „dao‟ causing multiple injuries is itself indicative of an 

intention on the part of the accused to cause death of the deceased Anil Mandal. It is 

also there in the evidence that after the altercation with Niva Mandal the accused 

shouted that he will kill the family members of Niva Mandal one by one. Thus, there 

appears to be a motive of revenge in this case. Thus, the only inference which can be 

made on the basis of the evidence discussed herein before is that the accused 

Simnath Modi inflicted repeated blows of dao on Anil Mandal, only with an intention 

to cause his death and he had actually caused such death. 
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37.   Thus, in view of above discussion, the accused Simnath Modi is found 

guilty of committing murder of Anil Mandal. Accordingly, the accused Simnath Modi is 

convicted u/s 302 of Indian Penal Code.  

38.  Heard the accused person in person on the question of sentence. Also heard 

learned Public Prosecutor and the learned defence counsel on the question of 

sentence. Learned Public Prosecutor has fairly submitted that as the offence in this 

case appears to have been committed with a motive of revenge and the manner in 

which it was committed, it cannot be said that this case falls in the category of rarest 

of rare cases. Learned counsel for the defence also argued that this case do not fall 

within the category of rarest of rare cases. I agree with the submissions of learned 

counsel for both the sides. As this case do not fall within the category of rarest of 

rare cases, it leaves only one option left for this Court and i.e. to impose Life 

Imprisonment on the convict. I, therefore, sentence the convicted accused, Simnath 

Modi, to undergo Imprisonment for Life and to pay a fine of Rs. 5000/- (Rupees five 

thousand only) in default to undergo further Simple Imprisonment for 2 (two) months 

U/s 302 of the Indian Penal Code.       

 

39.      In the instant case the victim namely, Anil Mandal, who was murdered, was 

an earning member of his family and it appears that he had his wife and children as 

his dependent. It also appears that under the facts and circumstances of this case 

the dependent of the victim are entitled to financial assistance due to demise of an 

earning member of the family. Therefore, it is hereby, recommended u/s 357-A 

Cr.P.C. that the District Legal Services Authority, Sonitpur, shall give appropriate 

compensation to the wife of the deceased, Smti Champa Mandal who shall receive 

the compensation amount on behalf of the entire family,  within two months of the 

date of receipt of this Judgment by the District Legal Services Authority, Sonitpur. As 

the schedule provided in Assam Victim Compensation Scheme, 2012 mentions that an 

amount of Rs. 2,00,000/- (Rupees two Lakhs only) may be awarded to the victim, 

who suffered loss due to death. Therefore, it is directed that, in interim, District Legal 

Services Authority, Sonitpur, shall pay an amount of Rs.50,000/- (Rupees Fifty 

thousand only) to Smti Champa Mandal within a period of one month from the date 

of receipt of the Judgment which shall be adjusted against the final quantum of 

compensation decided by the District Legal Services Authority, Sonitpur.    
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40.     The accused/convict has been informed about his right to appeal against this 

judgment before the Hon‟ble Gauhati High Court.   

41.  Let a copy of this Judgment be given free of cost to convicted accused 

immediately. Let also a copy of this order be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 Cr.P.C.  

 Given under my Hand and Seal of this Court on this the 13th day of July, 

2015. 

 

 

 

(Mridul Kumar Kalita) 

SESSIONS JUDGE 
SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

 

 

(Mridul Kumar Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 

Dictation taken and transcribed by me:  

 

Smt. R. Hazarika,Steno     
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APPENDIX 
 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-    Smti Champa Mandal, 
 

2.  Prosecution Witness No.2 :- Sri Bharat Mandal (informant), 
 

3.  Prosecution Witness No.3 :- Smti Niva Haldar, 
 

4.  Prosecution Witness No.4 :- Sri Sambhu Chakraborty, 
 

5.  Prosecution Witness No.5 :- Sri Biswajit Haldar, 
 

6.  Prosecution Witness No.6 :- Sri Ashok Biswas @ Akkash Biswas, 
 

7.  Prosecution Witness No.7 :- Sri Tapan Choudhury, 
 

8.  Prosecution Witness No.8 :- Dr. Bijay Paul Das (M.O.), 
 

9.  Prosecution Witness No.9 :- Sri Dabid Daimari (I.O.), 
 
 

EXHIBITS 
 

1.  Exhibit No.1 :- Ejahar. 

2.  Exhibit No.1(1) & 2(1) :- Signature of Sri Bharat Mandal, 

3.  Exhibit No.2   :- Inquest report.    

4.  Exhibit No.3 & 4 :- Seizure memo. 

5.  Exhibit No.3(1) :- Signature of Smti Niva Mandal, 

6.  Exhibit No.4(1) :- Signature of Sri Sambhu Mandal, 

7.  Exhibit No.4(2) :- Signature of Sri Biswajit Haldar, 

8.  Exhibit No.5 :- Medical report, 

9.  Exhibit No.5(1) :- Signature of Dr. Bijay Paul Das, 

10.  Exhibit No.5(2) :- Signature of Joint Director of Health 
Services, Sonitpur, Tezpur.   

11.  Exhibit No.6 :- GD Entry No. 273 dt. 12-10-2013. 

12.  Exhibit No.6(1) :- Relevant entry of GDEntry.    

13.  Exhibit No.6(2) :- Signature of SI Jayanta Kalita,  
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14.  Exhibit No.7 :- Deadbody challan 

15.  Exhibit No. 7(1), 2(3),3(2) 
4(3), 8(1) and 9(1) 

:- Signatures of SI David Daimari, 

16.  Exhibit No. 8  :- Sketch map 
 

17.  Exhibit 9 :- Chargesheet.   
 

18.  Material Ext. 1 :- Purse containing photographs of the 
accused and his family.  
 

19.  Material Ext. 2  :- Mit dao 
 

 

 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

 


